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be amended, together with the . Dwelling Uni  if any, thereon, and in the event of annexation 
shall include all additional lots annexed and shown on a plat for the annexed land. The term Lot 
sbaJl also include any Lots combined to become a single lot, in which case the Lots so combined 
shall be considered one Lot for all purposes, including voting and assessments. 

Section 1.12 "Mer.ul)er'' sl.Jall mean and refer to every person and/or eotity who 
holds membership in tht: Association pursuant to Section 2.1 hereof. 

Section 1.13 '':Vlortg:ige" shall mean any mortgage:, deed of trust or other 
securiry instrument by which a Lot or any part thereof is encumbered. 

Section 1.14 "Mortgagee'' shall mean the holder of the beneficial interest 
under a Mortgage. 

Section 1.15 "Owner" or "Homeo,vner 11 shall mean and refer to (1) the record 
Owner, whether one:? or more persons or entities, of e uitable or beneficial tide in fee simple (or 
legal title if same bas merged) of any Lot, or (2) the purchaser of  a Lot under a recorded conn-ace 
for the sale of real propen:y as set forth in Arizona Revised Statute::; Section 33-741 et seq. The 
foregoing does not include persons or entities who hold an inrerest in any Lot merely as secu..--iry 
for the performance of an obligation, or a lessee or cenant of an Owner as defined above, or a 
purchaser or veadee W1dc::r any executory contract of sale which has not been fully conSUITimated 
with a deed to the purchaser recorded in the office of the County Recorder of  Pima County, 
Arizona. 

Section 1.16 ''Perimeter Wall" shall mean a wall that lies along the exterior 
boundary of the Properties, or along the interior boundary of any portion of  the Common Area 
that borders tl1e exterior boundary of the Properties. 

Section 1.17 "Person" shall mean a natural individual, corporation or other 
entity with the legal right to hold title to real property. 

Section 1.18 ''Plat" shall mean the plat or plats of the real estate that is subject 
to this Declaration recorded in the office of the County Recorder of Pima County, Arizona., and 
any amendment thereto or resubdivision thereof. 

Section 1.19 11 .Propcrties" shall mean Lots l tbro1.1gh 110, and Common Areas 
"A-9" - "A-12", "A-14" - "A-16", "A-20" - "A-22", "A-24", "A-25", "B-7", "B-9", "B-12'' of 
Desert Willow Estates as shown on the Plat thereof, as well as any additional property annexed 
hereunder. 

Section 1.20 ''Restrictions" sheU mean the covenants, conditions, restrictions, 
uses, limitations, obligations, e-0sements, equitable servitudes, charges and liens set forth in this 
Declaration. 

Section 1.21 "Rules" shall mean any and all rules adopted by the Board 
pursuant to the Bylaws and Section 2.8 herein. 
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ARTICLE 2 

ASSOCIATION 

Section 2.1 Membersrup ht the Association. Each Owner (including 
Declarant) of a Lot, by virtue of being an Owner, shall automatically be a Member of  the 
Association. Membership in the Association shall be appurtenant to each Lot owned and shall 
not be transferred, pledged, or alienated in any way, except upon the transfer of  ownership co a 
Lot, and then only co the transferee thereof. Any Lransfer of ownersrup of a Lot sha.11 operate 
automatically to transfer the membership associated therewith to the new Owner thereof. Any 
attempted tran sfer of membership separate from the appurtenant Lot or Lots shall be void. 

Section 2.2 Voting Rights :ind Classes of Me.mbershJp. The Association 
shall have two classes of  voting membership. 

2.2.l Class A: Class A Members shall be aJl Owners other than 
Declarant and Developer aod each such Owner shall be entitled co one vote for each Loe owned. 
vVhen more than ont person holds an interest in any Lot, all such persons shall be Members. The 
vote for such Lot shall be exercised as the Owners may determine, but in no event shall more 
thart one (1) vote be cast with respect to any Lot owned by n Class A Member. 

2.2.2 Class B: The Class B Members shall be Declarant and Developer, 
who shall be entitled to three (3) memberships and three (3) votes for each Lot owned. The 
Class B membership shall cease and be converted to Class A membership on the happening of 
the earliest of  the following events: 

2.2.2. l Ninety (90) days after such time as the total votes 
outstanding in the Class A membersrup equal the total votes outst.mding in the Class B 
membership, or 

2.2.2.2 Five (5) years following the conveyance of the first l o t  to 
an Owner, other than the Deeb.rant or Devel o per. 

Any Mortgagee who acquires title to a Lot pursuant to a judgment of foreclosure or 
a trustee's sale shall automatically become entided to exercise all voting rights which the Owner 
of said Lot would otherwise have had. 

I f  any lender to whom Declarant has assigned., or hereafter assigns, as securit'J all 
or substontially all of its rights under this Declarati on should succeed to the interesc of the 
Declarant by virtue of  said assig n m ent, th  absolute voting rights of  the Declarant as provided 
herein shall not be terminated thereby, and such lender, or successor to such lender by 
assignment or foreclosure or acceptance of n deed in lieu thereof, shall hold Declaraot's 
memberships and voting rights on the same terms as they were held by DecJarant. 

Section 2.3 Purpose of Association. The Association is a non-profit 
corporation whi ch will serve as the governing body for all Owners and Members for the 
protection, improvement, alteration, maintenance, repair, replacement, administration and 
operation of the Common Area and any other areas for which the Association is responsible 
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under the tenns of thi s Declaration or otherwise; the assessment of expenses; payment of  losses; 
disposition of casualty insurance proceeds; and other matters as provided in this Declaration, the 
Articles, the Bylaws, and the Rules. The Association shal! not be deemed to be conducting a 
business of  any kind. All funds received by the Association shall be held and applied by it for 
the Owners and Members in accord;;ioce wir.h the provisions of this Declaration, tho Articles and 
the Bylaws. 

Section 2.4 Rights and Responsibilities of Associ:ition. Toe Association, 
through the Board of  Directors, wtless specifically provided otbenvise, shall have the right of  
enforcement of  all of  the provisions hereof. The Association shall have the right, but not the 
obligation, to enter upon any drainage easements shown on the Plat to landscape or maintain 
same and shall be responsible for the proper and efficient managemeut and operation of the 
Common Area and any other areas for which it is responsible under the teans of this Declaration 
or for which it has assumed respoos:ibilicy. The Association's responsibilities shall include: 

2.4.1 maintaiuing, operating, and rebuilding improvements on the 
Common Area; 

2.4.2 maintaiuing and landscaping property owned or controlled by the 
Association, includingprivateroads, paths, and other easement rights, i f  any; 

2.4.3 maintaining the exterior portio11 of any Perimeter Wall; 

2.4.4 operating, maintaining, rebuilding and insuring improvements 
originally constructed by Declarant or Developer or later constructed by the Association on r.he 
Common Area; 

2.4.5 paying real estate taxes, assessments and other charges on the 
Common Area, including all ad valorem taxes thereon; 

2.4.6 insuring all improvements which the Association is obligated to 
maintain against d:miage by casualty with such companies and in such limits as provided herein 
and as the Association deems appropriate; 

2.4.7 hiring, firing, supervising and paying employees and independent 
contractors including, but not limited co, worlonen, landscapers, attorneys, accountants, 
architects and contractors to carry out the obligations set forth herein; 

2.4.8 maintaining such liability insurance as the Association deems 
necessary to protect the members and the Board of Directors o f  the Association from any 
liability caused by occurrences or havpeniogs on or about the Common Aren; 

of  the Association; 
2.4.9 maintaining wor!anen's compensation insurance for the employees 

2.4.10 purchasing all goods, supplies, l bor and services reasonably 
necessary for the performance of the obligations set forth herein; 
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2.4.11 establishing and maintaining such adequace cash reserves as the 
Association may, in its sole and absolute discretion, deem reasonably necessary for r.he periodic 
maintenance, repair and replacement of the improvements which it is responsible to maimain; 

2.4.12 providing for and puyment of  aJl utility services for the Common 
Area if deemed appropriate by the Board; 

2.4.13 entering into such agreements and taking such actions as are 
reasonably necessary and convenient for the accomplishment o f  Lhe obligations set form above 
and the operation and maintenance of the Properties as a first-class, residential development; 

2.4.14 granting licenses, easements and other agreemeuts for the use of 
Common Area; 

2.4.15 maintaining any personal property owned by the Association; and 

2.4.16 giving the notice required to be seat to any prospective purchaser 
pursuant to Section 12.10 and 

2.4.17 such other matters as are provided for in this Declaration, the 
Articles of  Incorporation, and the Bylaws. 

Section 2.5 Articles and Bylaws. The manner in which the Association holds 
meetings and attends co other corporate fonnalities shall be controlled by the provisions of the 
Bylaws, the Articles and this Declaration, which Declaration shall control in the event of 
conflict 

Section 2.6 Bonrd of Directors. The Board of Directors of the Association 
sho.11 be elected by majority vote of the total votes cast by bolh classes of the membership at a 
meeting attended by a quorum as caUed for by the Bylaws, except that so long as Declarant 
retains the Class B membership, Declaraot reserves Lhc exclusive right co appoint the a majority 
of cbe directors of che Board. 

Section 2. 7 Transition to Board. Prior to the time thac the operations of the 
Association are turned over to the >'fembers by the Declaranr, the Members shall be r<!{luirc::d by 
February 15 of each year co report and submit to the Association, in writing, any claims or 
disputes whh regard to the operations of the Association by the Developer or Declarant, during 
the immediately preceding calendar year, includiog the maintenance of any streets, roads, 
sidewalks, streec signs, walls, fences, landscape or other improvements originally constructed by 
Developer or Declaranc or the collection of assessments, maintenance aod reserve accounts and 
other matters falling within the realm of responsibility of the Association. 

When tbe operations of the Association are turned over to the Members by the 
Declaram, the Declarant shall deliver aU corporate books and accounting records to the Members 
ac the Association's offices. Upon receipt of the corporate books, accounting records and written 
notice of Declarant's intent to tum over the operations of the Association, the Members shall 
notify Declarant in writing ,;,,,ithin forty-five (45) days of any claims or disputes with regard to 
the opaations of the Association by the Dec]arant or Developer which have arisen subsequent to 
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December 31 o f  the preceding year, jnclud.ing the rnainreoance of any streets, roads, sidewalks, 
street si g n s , walls, fences, landscape or any other improvements, to the extent applicable, 
originally constructed by Developer or Declarant or the coUection of assessments, maintenance 
of  reserve accounts and other matters falling within the realm of responsibility of  the 
Association. 

In the event that such do.ims or d.ispures a.re not presented in wnung to the 
Declarant within the time periods set forth above, such claims and disputes, whether against 
Declaranc or Developer, shall be deemed forever waived, relinquished and abandoned. 

Section 2.8 Rules and Regulation of the Association. The Board shall be 
empowered to adopt, amend or repeal such rules and .regulations as it deems reasonable and 
appropriate (collectively the "Rules"), which shall be binding upon all persons subject to th.is 
Declaration and shall govern the ll.Se and/or occupancy of the Properties. The Rules may include 
the establishment of a system of  fines and penalties for violation of the Rules, which shall be 
levied only after the offeadi.ng Owner has been given notice and an opportunity to be heard in 
accordance with the tem1s of the Bylaws of the Association. The Rules shall govern such 
matters as the Board deems to be in furthecance of the pwp oses of the Association, inclu<liJ1g, 
without limicatioa.. the use of the Common Area. The Rules may be amended at any special or 
regular meeting of the Board. 

The Rules are deemed inco[J)orated herein by this reference and shall have the same 
force and effect as i f  they were set fonh in and were pan of this Declaration and shall be binding 
upon all persons having any interest in, or making any use of, any part of the Properties, whether 
or not copies of  the Rules are actually received by such persons. References to the covenants 
and restrictions contained herein shall be deemed to refer al$0 i:o the Rules ( except to the extent 
the rules are in conflict here,vitb). The Rules, as adopted, am.ended or repealed, shall be 
available for review at the principal office of the Association to each person reasonably entitled 
thereto. It shall be the responsibility of each person subject to the Rules to review and keep 
abreast o f  any changes in the provisions thereof. In the event of  any conflict between any 
provision of the Rules and any provisiort:i of thls Declaration, or the Articlc:s or Bylaws, the 
provisions of  the Rules shall be deemed to be superseded by the provisions o f  this Declaration, 
the Articles or Bylaws to the extent of any such cont1ict. 

Section 2.9  ou Llability of Officials and Indemnification. To the fullest 
extent permitted by Iaw, neither Declaro.nt, Developer, the Board, nor any committees of the 
Association nor any member thereat: nor any officers, directors or employees of  the Oeclarant, 
Developer or of  the Association, shall be liable to any Owner or to the Association or any other 
person for any damage, loss or prejudice suffered or claimed on account of any decision, comse 
of action, act, inaction, omission, error, negligence or the like made in good faith and which 
Declarant, Developer, the Board or such committees or officers reasonably believed to be within 
the scope of  their respective duties or rights. 

To the fullest extent permitted by Jaw, Declaraot, Developer and every director, 
officer or committee member of the Association., Developer and or the Declarant (to the extent a 
claim may be brought by reason of Declarant's appointment, removal or control over members of  
the Board or its cont:rol over the Association or any committee thereof) shall be indemnified by 
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the Association. Every other person serving as an employee or direct agenc of the Association, 
or otherwise acting on behalf of, and at the request of, the Association, may, in the cliscretioo of 
the Board, be indemnified by the Association. 

Any such indemnification shall be limited to all expenses and liabilities, including 
attorneys' fees, ressooably incurred by or imposed upon such person in connection with any 
proceeding to which such person may be a party or in which he may become involved, by reason 
of his being or having served in such capacity on behalf of the A..ssociation (or in the case of 
Declarant by reason of having appointed, removed, controlled or failed to control members of the 
Board, or controlled or failed co control the Association), or incurred in any settlement thereof, 
whether or not he is a director, officer or member of a committee or serving in such oiher 
specified capacity at the time such expenses are incurred, 

s ction 2.10 Man:igiug Agent. All powers, duties and rights of the Association 
or the Boa.rd, as provided by law and herein, may be delegared to a managing agenr under a 
management agreement; provided, however, that oo such delegation shall relieve the Association 
of its obligation to perfonn aay such delegated duty. Any agreement for professional 
managanent sball uot exceed a term of one year, which term may be renewed by agreement of 
the parties for successive one-year periods. Any such agreement shall provide for termination by 
either party with or without cause and without payment of a termination fee upon ninecy (90) 
days' written notice; provided., howe\·er, that the Association may terminate the agreement for 
cause upon thirty (30) days' written notice. The Association is expressly authorized to contract 
with Declarant or Developer or an affiliate of Declarant or Developer, to provide management 
services or to perform ocher duties of  the Association or the Board. 

Section 2.l 1 Records nod Accounting. The Association shall keep, or cause to 
be kept, true and correct books and records of accoW1t at the sole cost and expense of  the 
Association in accordance with geaecally accepted accounting principles. Such books and 
records, together with current copies of this Declaration, the Articles, Bylaws and Rules shall be 
avnilable for inspection by all Ov-tners and First Mortgngees of record at reasooable rimes during 
regular business hours. 

ARTICLE3 

EXTElUOR ;.\,IAINTENANCE 

Section 3.1 .Maintenance, Repair and Up-Keep. 

3.1.1 Dwelling units. Except as provided in Section 2.4 hereof, 
maintenance, repair, upkeep and repainting of Dwelling Un.its, including all other improvements 
on a Lot, shall be che sole responsibility of  each Owner. 

3.1.2 Walls. Each Owner shall maintain, repair and repaint (if 
applicable), the interior and exterior sides of the yard walls or fences appurtenant to his Lot, 
except that i f  such a wall or fence is a com.moo waU or fence, an Owner shall be required to 
repair and repaint only that portion of the wall or fence exclusively used by that Owner, aod 
except that the Association shall maintain aod repair the exterior surface of any Perimeter Wall. 
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3.1.3 Plumbing. Each Owner shall be responsible for sewer blockage, 
repair, etc., of  all Dwelling Unit plumbing as well as the house connection line from the 
Dwelling Unit to its coanectioo point in the main collection sewer line in the streeL 

3.1.4 E:cterior Lighting. Each Owner shall be responsible for the 
maintenance and repair, including replacement of  light bulbs, of all exterior lighting fixtures 
located within the Owner's Lot (or located outside the Owner's Lot i f  the lighting is substantially 
or exclusively of  benefit to, and is metered co, such Owner's Lot). 

3.1.5 Failutc co Maintain. Such maintenance, repair and repainting of 
a Dwelling Unit and ocher improvements on a Loe shall be w1dertaken in a manner and with such 
frequency as shall keep each Owner's Lot in an attractive, well-kept and maintained condition in 
confonnity with all other Lots. In the event any Owner fails to fulfill his or her obligation under 
this Section, the Association, after approval of rwo-thirds (2/3) vote of the Board of Directors, 
shall have the right through its agents and employees, to enter upon the subject property, and to 
rt.-pair, maintain and restore the Lot, including the perimeter yard walls, or feoces and any other 
improvemeols. The cost of such exterior ma.inteoance shall be added to and bt!come part of the 
assessment to which such Lot js subject. Tbe Board shill have the right to determine whc:ther or 
not a Lot is in need of  maintenance, repair and upkeep in order to conform to the standards of the 
general neighborhood of the Properties and the Board shall use a reasonably high standard to 
detec:mioe whether such maintenance, repair and upkeep is required so that the Lots as a whole 
will reflect a high pride of ownership. 

3.1.6 Easement for 1\-.foi.nten:mce. Each Owner or the Owner's 
authorized agent. in order to conduct such maintenance, repair or repainting, shall have the right 
of  entry at reasonable times upon Lots adjacent to such Owner's Lot, provided reasonable notice 
of  such entry is first given by such Owner to the Owner of  the involved adjacent Lot The 
Association shall have a right of entry and an easement upon each Lot for the purpose o f  
fulfilling its responsibilities hereunder. 

Section 3.2 Mainteoonce of Common Axe:i. The Association shall be 
responsible for maintenance, repair and upkeep of any Common Area improvements including, 
but not limited to, curb line sidewalks, Common Area sidewalks or paths, landscaping, common 
trash/garbage collection areas, park benches, barbecue areas, and parking areas, i f  any. The 
Association shall also be responsible for maintaining and repairing the exterior surface (meaning 
the surface that lies outside any enclosed yard) of al! Perimeter Walls. 

Section 3.3 Drainage and Retention/Detention Facilities. 

3.3.1 Maintenance. The Association shall operate, maintain, repair and 
replaee any drainage and reteocioa/detentioo facilities installed by Declarant, Developer, or the 
Association within the Common Areas or drainage easements shown on the Plat 

3.3.2 Inspection Report. The Association shall, each year, have 
prepared., by an Arizona Registered Professional Civil Engineer, a certified inspection report for 
all 5Uch drainage and recentionidetenrion facilities stating: 
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3.3.2. J Either that no maintenance work is needed at that time, or 
setting forth the work needed to correct any deficiencies (including deficiencies in aesthetics) or 
potential problems discovered; and 

3.32.2 Either that watershed conditions have not changed since 
the previous inspection report, or that specific changes have occurred that alter or eliminate some 
of  the Seetion 8.2 design features or affect lhe level of service of the system. 

3.3.2.3 \Vhether or not the system satisfies the requirements of  the 
Floodplain Regulations found in the Tucson Zoning Code. 

Tbe Association sho.Ll keep st1ch reports on file, available for review by the City upon written 
request, and shall notify the City Engineer if a report indicates that watershed conditions have 
changed to the extent that the drainage and retention/detention system no longer satisfies rhe 
requirements of  the Floodplain Regulations in the Tucson Zoning Code. 

3.3.3 City Inspection and  fainten:ince. The City shall have an 
easement to periodically inspect any such drainage and retenrion/ddention facilities within the 
Properties and to operate, maintain, repair or replace same if the City determ ines that the 
Association's maintenance is inadequate. The Association shall reimburse the City for any costs 
or expenses incurred by the City in conducting such maintenance or repair. 

ARTICLE4 

INSUR.\.NCE 

Section 4.1 Association's Insurance Requirements: The Association shall 
purchase and maintain at all times the foUowing types of  insurance, but only to the extent 
reasonably available and reasonably priced: 

4.1.1 Commercial General Liability and Property Insurance. 
Commercial general liability insurance covering bodily injury and property damage bability 
insurance covering all Common Area maintained by the Association, i f  any, and all other areas 
under the j w'.isdiction or control of the Association, excluding the Lors. Such insurance poLlcy or 
policies shall contain, i f  available, a "severability of  interest" clause or endorsement whi ch shall 
preclude the insurer from d ying the claim of an Owner because of  negligent acts of the 
Association or of  any other Owners. 

The scope of coverage of such policy or policies must include all other coverage 
in the kinds and amounts commonly required by private instirution3l mortg.ige investors for 
projects similar in construction, location and use to the Properties. Coverage shaU be for at least 
one mill.ion dollars (Sl,000,000.00) combined single limit. 

Such coverage shall include, without limitation, legal liabuity of the insureds for 
property damage, bodily injuries, and deaths of persons in connection with the operation, 
maintenance, or use of the Common Area maintained by the Association; legal liability arising 
out of lawsuits related to employment contracts of the Association; and protection against 
liability for non-owned and hired automobiles; such coverage may also include, i f  applicable, 
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garagekeeper's liability, liability for properry of others, host liquor liability, water damage 
liability, conrractual liability, workmen's compensation insurance for employees of  the 
Association, and such other risks as shall customarily be covered with respect to projects similar 
in construction, location and use. 

4.1.2 lnsur::mce of Common Area. Fire and other hazard insurance 
covering improvements constructed on the Common Area. Such policy or policies shall consist, 
at a miojraucn, of a multi-peril type policy covering tbe subject improvements, providing, as a 
minimum, fire: and extended coverage and all other coverage iu the kinds and amotmts 
commonly required by private institutional mortgage lenders in Tucson, Arizona. 

Such policies of property insurance shall contain a "Replacement Cost 
Endorsemenr" providing chat any claim sha ll be settled on a full replacement cost basis without 
deduction for deprecintioo, an "Inflation Guard Endorsement" and an "Agreed Amount 
Endorsement.'' if possible. The A.ssodation shall a1so purchase a "Demolition Endorsement", an 
"Increased Cost of Con.s1n1ction Endorsement", a "Contingent Liability from Operation of 
Building Laws Endorsemea.tn or the eqt1iva1eut, and coverag  on persoual property owned by the 
Association. 

I f  the Common Area or any portion thereof is located "vithin an area identified by 
the Federal Emergency Management Agency as having special flood hazards, and flood 
insurance coverage or improvements on the Common Area has beeo made available under the 
National Flood Insurance Program, theo such a policy of tlood insurance shall, i f  deemed 
neces.;ary by the Board, be obtained on the Common Area in an amount at least equal to the 
lesser of: 

4.1.2.1 the maximum coverage available under the Kacional Flood 
Insurance Program for all buildings and other insurable property located within a desig nated 
flood hazard area; or 

4.1.2.2 one hundred percent (I 00%) of  current replacement cost of 
all buildings and other insurable property loc-c1ted within a designated flood hazard area. 

4.1.3 Worker's Compensation Insurance. Worker's Coropt;lnsation 
insurance to the extent necess:u-y to comply with any applicable laws. 

4.1.4 FitleUty b1sur:1nce. Fidelity coverage against dishonest acts on 
the part of  directors, officers, managers, trustees, employees, or volunteers r sponsible for 
handling funds belonging co or administered by the Association. Such fidelity bonds or 
insurance shall name the Association as the named insured and shall be written in an amount 
sufficient to provide protection, that is, in no event, less than on  and one-half times the insured's 
estimated annual operating expenses and reserves, and provide for at least thirty (30) days notice 
to the Association before cancellation or substantizl modification thereof. In connection with 
such coverage, an appropriate endorsement to the policy to cover any persous who serv  without 
compensation shall be added, i i  the policy would not otherwise cover volunteers. 

4.l.5 Exceptions. The foregoing insucance and endorsements shall be 
maintained only to the extent available and reasonably priced and, without limitation, cbe Board 
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of Directors may elect ro dispense with certain eadorsements if, in the discretion of the Board of 
D irectors, it is determined that the cost of such eodorsements is excessive or the coverage not 
reasonably available. 

Section 4.2 W:liver of Subrogation; Claims Against Declarant, Etc. ,Every 
policy of insurance obtained by the Association shall coutaio an express waiver, if available, of 
any and aU rights o f  subrogation against Declarant, Developer, the Board and such other persons 
or entiries affiliated wir.h the Association such as a manager and its representatives, members and 
employees and a provision., if available, preventing any cancellation or modification thereof, 
except upon at least thirty (30) days' written notice to the insureds. 

Liability b:J..;mance hereina.bove specified shall name as separately protected 
insureds Dedarant, Developer, the Association, the Board and such other persons or entities 
affiliated with the Association such as a manager and jrs representatives, members and 
employees as cheir interest may appear with respect to any liability arising out of the 
maintenance or use of any insured property. 

To the extent that each sucb policy will noc be voided or impaired thereby, the 
Association hereby waives and releases all claims againSt the Declarant, the Board, the 
Developer and sucb other persons or entities named in said insurance policies, and against rhe 
agents and employees of each of the foregoing, with respect to any loss covered by such 
insurance, whether or not caused by negligence or breach of any agreement by said persons, but 
only co the extent that insurance proceeds are received in compensation for such loss. 

Section 4.3 Association's Insurance Premiums a Common Expense. 
Premiums for insurance purchased or obtained by the Association shall be a common expeose 
payable r.hrough assessments of Lot:> and all such insurance coverage obtained by the Board shall 
be writtea i.n the name of  the Association. 

Section 4.4 Insurance by Owner. 

4.4.1 Insurance on Com.moo Area. In addition to the aforesaid 
insurance required to be carded by the Association, each Owner shall, at his own expense, carry 
any ocher insurance on the Common Area deemed advisable; however, i f  available, said policy or 
policies shall provide that there sha.U be no contribution or offset between policies of the 
Association and policies an individual Owner may have in effect. 

4.4.2 Insurance for Residences and Lots. All Owners shall at their 
own expense obtain insurance for their Dwelling Units and Lots, insuring against fire, accident 
and casualty, which insurance shaJl be in an amount sufficient to cover the full replacement cost 
of  any repair or reconstruction work in the event of any such loss or losses. 

4.4.3 Use of Insurance Proceeds. In the event of  damage or destruction 
by fire or other casualty to any Dwelling Voit, Lot or other property covered by insurance 
written in the name of an individual Owner, said Owner shall use any insurance proceeds for the 
repair of the damaged property. 
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Section 4.5 Condemnation or Destruction of the Common Area. 

4.S.1 Condemnation. 

4.5. l . l  Toe term "talcing", as used in this Section, shall mean 
either (a) condemnation by eminent domain or (b) sale under threat of condemnation. 

4.5.1.2 Autboritv of Board. In the event of  a threatened tal<.ing of 
all or any portion of  the Common Area, the Members hereby appoint the Board of  the 
Association and such persons as the Board or the Association may designate to represent an of 
the Owners in connection with the ta.Icing. The Board shall act in its sole discretion with respect 
to any awards being made in connection with the taking and shall be entitled to make a voluntary 
sale co the condemnor in lieu of engaging in a condemnation action. 

4.5.1.3 PartiaJ Taking. In the event of a ta..'<lng o f  less than all of 
the Common Area, the rules as to restoration and replacement of the Common Area and the 
improvements thereon shall apply as in the case of destruction of improvements upon the 
Common Area as provided in Section 4.5.2. 

4.5. I A Disnibution of Proceeds. AJJ.y awards received on account 
of the taking shall be paid to the Associatioo and to Mortgagees of  record, as their interests may 
appear. In rhe event of  a total caking, the Board may retain a.ny award in the general funds of the 
Association, and any distribution of the award sbnll be on a reasonable and equitable basis. 
Notwithstanding anything to the contrary in this Section, the distribution of any award or awards 
for a taking of all or any portion of the Common Are3. shall be subject to the prior rights of 
Mortgagees. 

4.5.2 Destruction. 

4.5.2. l Dutv of Association. In the event o f  a partial or tocal 
destruction of  the Common. Area or improvements thereon, except as otherwise providt:d herein, 
it shall be the duty of the Association to restore and repair the same to its former condition as 
promptly as is practicable and in a workmanlike manner. Tbe proceeds of any insurance 
maintained pursuant hereto shall be used for such purpose, subjecc to the prior rights of  
Mortgagees whose iocerescs may be protected by said policies. 

4.5.2.2 Destruction: Proceeds Exceed 80% of Reconstruction 
Costs. If the amount available from the proceeds of such insurance policies for such restoration 
and repair is at least eighty percent (80%) of the estimated costs of restoration aml repair, a 
special ass ssmenr for reconstruction with each Owner contributing a like sum for each Lor 
ownc::d, may be levied by the Association to provide the necessary funds for such reconstruction 
and repair, over and above the amoW1t of any insurance proceeds available for such purpose, and 
such assessment shall not require the consent of any specified proportion of the Members. 

4.5.2.3 Destruction: Proceeds Less Than 80% of Reconstruction 
Costs. If the amount available from the proceeds of such insurance policies for such restoration 
and repair is less th.an eighty percent (80%) of the estimated cost o f  restoration and repair, the 
improvements shall noc be replaced or restored through application of  a special assessment 
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